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-REGION l’S MEMORANDUM IN OPPOSITION
TO PETITION FOR REVIEW

Thé Upper Blackstone Water Pollution Abatément District (“fhe District™)
challenges a mbdiﬁcation made by the New England Region of the U.S. Environmental
Protection Agency (“EPA” or “the Region’;) to the District’s National Pollutant
Discharge Elimination System (“NPDES”) permit impbsing a numeric aluminum efﬂuent
limitation and associated m_oniforing requirements. Thé District contes;ts the need for
these f)ermit conditions, arguing that the alﬁminum concentrations in its discharge do not
have a reasonable potential to cause or contribute to a Violétion of state water quality
standards. In its challenge to the bermit modification, the District falls short of the
threshold réquired for review and is unable to demonstrate clear error or abuse of
discretion by the Region. Because the Reéion’s determination was reasonable and
necessary to ensure compliance with applicable water quality standards, review of the
permit should be denied. |

I. STATEMENT OF THE CASE

A. The Applicable Légal Standards
The issue on appeal is whethé_r the Region established the appropriate numeric

aluminum effluent limitation based on th’e apf)licable Massachusetts water quality
criteria. The Clean Water Act (“CWA”) provides for two types of effluent limitations to
. be included in NPDES permits: “technology-based” limitations and, if neceséé_ry, “water
Quality-based” limitations. See CWA §§ 301, 303, 304(b), 33 U.S.C. § 1311, 1313,
1314(b); 40 CFR Parts 122, 125, 131. Technology-based limitations, generally
- developed on an industry-by-industry basis, reflect.a specified level of pollutant-reducing

technology dvailable and economically achievable for the type of facility being permitted.



See CWA §§ 301(b)(1)(A)-(B) and 304(b). Water quality—based effluent limits are
designed to ensure that limitations as stringent as necessary to meet state water quality
standards are included in permits, regardless of the technological and economic factors
that inform the derivation of technology-based limitations. In particular, section
301(b)(1)(C) of the CWA requires achievement of “any more stringent‘limitation [than

| the.technology-based requirements set forth in Section 301(b)(1)(A) and (B)], including
those necessary to meet water quality staﬁdards...establishgd pursuant to any State law or
regulation....” Thus, NPDES permits must contain effluent limitations necessary to attain
and maiﬁtain water quality standard.s,‘without consideration of the cost, availability or
effectiveness of treatment t_echnologies. See U.S. Steel Corp. v. Train, 556 F;2d 822, 838
(7th Cir. 1977); In re Westborough and Westborough Treatment Plant Board, 10 E.A.D.
297,312 (EAB 2002) In re City of Moscow, Idaho 10 E.AD. 135, 168 (EAB 2001); In
re New England Platmg Co., 9 E.AD. 726, 738 (EAB 2001) In re City of Fayettevzlle
Ark., 2 E.A.D. 594, 600-601 (CJO 1988).

Water quality standards under the CWA consist of three elements, two of which
are relevant here:' (1) designated “uses” of the water, such as for public water supply;
aesthetics, recreation, proﬁagation bf fish, or agriculture; and (2) “criteria,” which spécify
the émounts of various polluta.nts that may be present in those wafers without impairingr
the désignated- uses, expressed either in numeric form for specific pollutants or in
né;rative form. See CWA § 303(c)(2)(A), 33 US.C. § 1313(0)(2)(A); ;ee 40 CFR

§§ 131.10 and 131.11.

! The third component of the overall water quality standards program is the antidegradation pohcy, which is
not at issue here.



Under the federal regulations implementing the NPDES program, permit issuers
are required to determine whether a given point source discharge “causes, has the
reasonable potential to cause, or contributes to” an exceedance of the narrative or
numeric criteria set forth in state water quality standards. See 40 CFR § 122.44(d)(1)(i).
If a proposed discharge is found to cause, have the feasonable potential to cause, or
contribute fo an exceedance of a numeric or narrative state water quality criterion, the
pemit must éontain effluent limits as necessary to achieve state water quality standards.
See 40 CFR §§ 122.44(d)(1), 122.44(d)(5) (providing in part that a permit must |
incorpofate any more stringent limits required by CWA § 301(b)(1)(C));

Section 401(a)(1) of the CWA precludes issuance of a federal permit unless the
state where the discharge Voriginates, in this case Maséachusetts, certifies that the
discharge will comply with state water quality standards, or waives certification. Section
401(a)(2) of the CWA directs EPA to éonsider the views of é downstream state
concerning whether a discharge would result in violations of that state’s water quality
standards. When a point source discharge affects a downstream .state, [in this case Rhode
Island, EPA must also condition the NPDES permit to ensure compliance with the water
quality standards of the downstream stéte. See CWA § 401(a)(2), 40 CFR
§ 122.44(d)(4). See also CWA § 301(b)(1)(C); 40 CFR § 122.4(d) (prohibiting issuance
of a NPDES permit “[w]hen the imposition of conditions cannot ensure compliaﬁce with
‘applicable water quality requiréménts of all affected Statés.”); 40 CFR

§ 122.44(d)(5).



B. Factual Background

1. The District and its Discharge

The District owns and operates a wastewater treatment piant in Millbury,
Massachusetts, which is engaged in the collection and treatment of domestic,
commercial, and industrial wastewater from the City of Worcester, as well as several
other communities in central Massachusetts. See Statement of Basis (“SOB”) at 3; Ex. 1
(AR 7). This lafge facility has a permitted average discharg'e flow of 56 million gallons
per day (mgd) and discharges. rieér the headwatersvof the Blackstone River. Id. Because
of the large volume of its discharge and location near the.headwavters of the River, the
District’s effluent dpminates the river flow during low flow conditions. The 7Q10 flow
of the River (the lowest mean flow for seven consecutive days to be expécted once in ten
years) is onlty 4.4 mgd where the discharge occurs. See Id. at 6. Therefore, under 7Q10
receiving water conditions and permitted flow conditions, the authorized discharge is
thirteen timeé greater than the receiving water flow.

The District 1s neaﬁng completion of a.major upgrade to its facility. /d. The
upgrade will enable the District to handle a higher peak ﬂpw volume, thereby allowing it
to provide primary treatment for peak flows that would otherwise be discharged from the
nearby Worcester combined sewér»system. Id. Advanced treatmeht will have capacity to
handle an Hourly peak flow up to 120 mgd, while primary treatment will ha\-/e an hourly
peak flow capacity up to 160 mgd. Id.

The Blackstone River is an‘intefstéte water with its headwaters located in

Worcester, Massachusetts. Id. at 5. It flows south into Rhode Island where it discharges



into thé Seekonk River, which, in turn, flows into the Providence River. Id. Tﬁe
Providence River flows into Narrégansett Bay. Id.

The discﬁarge of aluminum into surface water can be toxic to aquatic life. Id.
The Region determined that the District’s discharge of aluminum into the Blackstone
River has the potential to cause or contribute to a violation of Massachusetts > water
quality standards, specifically the Commonwealth’s critérion_ for aluminum, necessitating
a numeric effluent limitation and associated monitoring requirements for aluminum in the
District’s NPDES permit.

2', Procedural History |

On August 22, 2008, EPA reissued a NPDES permit authorizing the discharge of
treated effluent from the District’s wastewater treatment plaﬁt to thé Blackstone River
(“Permit”). The Permit included monthly aluminum monitoring and reporting
requirements, but did not contain a numeric effluent limitation for aluminum. The
District and several other parties filed petitions for review of various conditions of the
Permit.> With regard to appeals related to aluminum, the Northern Rhode Island Chapter
737 of Trout Unlimited (“Trout Uglimited”) argued that EPA should have established an
efﬂuentvlimitaﬁon for aluminum in the final Permit based on data suggesting that the
aluminum concentrations in the District’s effluent were at levels believed to be haﬁnful
to the fish populations in the Blackstone River. See TU Pet. at 2 (AR.23). In its appeal
of the original Permit, ,the District challenged the conditions requiring monitoring and
reporting of aluminum in its effluent. See District’s Supplemental Petition, dated

September 15, 2008, at. 55-56 (AR 26). After reevaluating the District’s .aluminum

? These petitions for review have been docketed as EAB NPDES appeal numbers 08-11 (the District), 08-
12 (MA DEP), 08-13 (Conservation Law Foundation), 08-14 (Trout Unlimited), 08-15 (Town of Holden),
08-16 (Town of Millbury), 08-17 (Cherry Valley Sewer District), and 08-18 (City of Worcester).



effluent data >a‘nd other relevant information as a result of the petitions, the Region
concluded that the District had reasonable potentialvtov cause or contribute to a violation
of state water quality sfandards, requiring the imposition of an aluminum effluent
limitation in the Permit. See SOB at 4, Ex. 1 (AR 7.

On]J anuafy 30, 2009, the Region issued a draft permit modification of the
Diétrict’s Permit (“Draft Permit Modification™), which proposed to add a numeric
effluent limitation and assoéiated 'mqnitoﬁng requirements for aluminum. See Draft
Permit Modification at 2 '(AR 6). Comments were received from the District and the U.S.
Department of Commerce, Néﬁonal Oceanic and Atmoépheric Administration. After
evaluating the comments, the Region issued a final permit modification (“Permit
Modification”) including a numeric chronic aluminum effluent limitation of 87 ug/l and
weekly monitoring requirements. See Response to Comments (“RTC”) at 1, Ex. 2 (AR
16). The Massachusetts Department of Environmentai Protection (“MassDEP”’) waived
staté certification of the Permit Modification pu‘rs_uant to Section 401(a) of the CWA and
40 CFR § 124.53(a). See MassDEP Waiver Letter, April 13,.2009 (AR 4). The Region
signed the Permit Modification on April 15, 2009 and sent it to thg District on April 16, )
2009. See Final Permit Modification, Ex. 3; (AR 1); Letter from EPA to District
T ransmitﬁ'ng the Final Permit Modification (AR 2). ‘T‘he Permit Modification became
effective on June 1, 2009. The District timely filed a petition-.for' review of the Permit
Modification with the Board. As a result of the District’s appeal, the contested conditions
of the modification are stayed pursuant to 40 CFR § 124.60.v

Given that the Permit Modification included a riumeric aluminum effluent

limitation and weekly monitoring requirements, the Region withdrew the monthly



monitoring and reporting requirements in the Permit and moved the Board to dismiss as
_ moot the District’s ancl Trout Unlimited’s petitions for review related to the aluminum
requirements in the Permit. See Notice of Withdrawal of Contested Condition (May 11,
2009) Region 1'’s Motzon to Dismiss as Moot Petitions for Review of Permit
Requirements Related to Total Aluminum (May 11 2009)

3. Applicable Massachusetts and Rhode Islandr Water Quality Standards

Because the Blackstone River constitutes an interstate water, EPA considered the
water quality standards of both Massachusetts and Rhode Island in determining the
potential for the District’s discharge of aluminum to cause or contribute to a violation of
state water quality standards in the receiving water. See SOB at 5-6. The Massachusetts
Surface Water Quality Standards require all surface waters to be free from pollutants in
concentratlons that are toxic to humans or aquatic life. 314 CMR § 4.05(5)(e), Ex. 4 (AR
36). Specifically, under the Massachusetts standards, “for pollutants not otherwrse listed
in 314 CMR 4.00, the National Recommended Water Quality Criteria: 2002, EPA 822-R-
02-047, November 2002 published by EPA pursuant to Section 304(a) of the [CWA], are
the allowable receiving water concentrations for the affected waters, unless [MassDEP]
either establishes a site specific criterion or determines that naturally occurring
background concentrations are higher.” Id. Aluminum is not otherwise listed in 314
CMR 4.00, and Massachusetts has .neither adopted site-specific criteria for aluniinumz nor
made a detennination that the naturally occurring background concentrations for
aluminum are higher than the national recommended criteria in the Blackstone River.
Accordingly, EPA’s National Recommended Water Quality Criteria, with a freshwater

chromc criterion of 87 ug/l for aluminum, apply in Massachusetts. Similarly, the Rhode



Island Water Quality Reguiations set forth a freshwater chronic criférion of 87 ug/l for
aluminum. Rhode Island Water Quality Regulations, Rule 8', Appendix B (AR 37).

Both Mass_achusetts and Rhode Island water quality standards require water
quality criteria to be met even during severe hydrological conditions, i.e., periods of
critical low flow when the volume of the receiving watervis able to provide relatively
little dilution. In Massachusetts, NPDES pérmit limits for discharges to rivers and
streams must be calculated based on the “7Q10,” or “the lowest 'meén flow for seven
consecutive days to be expected once in ten years.” See 314 CMR § 4.03(3). Similarly,

" in Rhodé Island, “water quality sfandards apply under the most adverse conditions,;’
meaning “the acute and chronic aquatic life criteria for freshwaters shall not be exceeded
at or aboye the lowest average 7 consécutive day low flow with an average recurrence
frequency of once in 10 years (7Q10).” See Rhode Island Water Quality Regulations,
Rule 8.E. | o |

4. Reasonable Potential Analysis and Establishment of Effluent Limit

In detenniniﬁg whether a discharger has the reasonable potential to cause or
contribute to a violation of state water quality standards, EPA considers existing controls
on point and nenpoint sources of pollution, pollutant cqncentrations and variability in the
efﬂuenf .and receiving water as determined from a permittee’s reissuance appliéatiori, |
discharge monitoring reﬁort’s, state aﬁd federal water-quality repor'ts,. and, Whgre |
api)ropﬁate, the dilution of the effluent in the receiving water, in éccordance with 40 CFR
§ 122.44(d)(1)(i1). If EPA concludes, after uéing the procedures in 40 CFR |
§ 122.44(d)(1)(i1) and evaluating a permittee’s toxicity testing data and any other relevant

and available information, that a discharge causes or has the reasonable potential to cause



or contribute to an instream excursion above numeric criteria in applicable state water

quality standards, EPA must include effluent limitations in fhe NPDES discharge permit

~in order to ensure that the water quality standards in the receiving water afe met. 40 CFR
§ 122.44(d)(1)(V).

In determining whether the District’s discharges of aluminum have the reasonablé
potential to cause or contribute to a violation of the Massachusetts water quality chronic
criterion for aluminum, the Region pfojqcted the céncentration of the pollutant in the
receiving water downstream from the Di;tﬂct under critical (7Q10 flow) étream
conditions. SOB at 6. As menti_ohed abbve, during IoW flow periods, the District’s -
effluent dominates the flow in the Blackstone River near the facility. /d. The dilution
factor applied to the District’s discharge is 1.1, which accounts for the 7Q10 flow in the.
receiving water at the point of discharge (4.4 MGD = 6.8 cfs) and the District’s annual
average design flow (56 MGD = 86.7 cfs). Id. at 6, Appendix B. Given that the
receiving water provides minimal dilution to the District’s effluent under critical low

..ﬂow conditions, the Region’s use of data collected during typical low flow periods
constitutes the most appropriate approach for assessing the downstream effects of the
D.istr'ict’s aluminum discharges. Id. at 6, 8.

As part of its reasonable potential analysis, vthe Region considered botﬁ the
ambient aluminum concentrations in the Blackstone River directly upstream from the
District, as well as the average aluminum concentrations in the District’s discharge. In
establishing the ambient aluminum coﬁcentrations, the Region used the r¢sults of
analyses conducted on samples of »the‘rec-eiving water collected upstream, but in close

proximity to the discharge. The District collects these ambient samples for use as



dilution water in its whole effluent .toxicity (“WET”) tests. Th‘e Region reviewed the

’ available ambient data collected during typical low flow periods (i.e., June fthro_ugh
October) from 2005 fhrough 2008 and averaged the ;esults collected during the two
months during which the River ﬁad the lowest monthly average flows (f uly 2007 and
October 2007) Id. at 6, Appendix A. The average of these ambient data points was
109 ﬁg/l, which the Region used as the background aluminum concentration. Id. at 6.

In ofder to project the instream concentration of alufninum dowﬁstream from the

discharge, the Région ﬁsed’ the District’s aluminum effluent data, which were the results
of aluminum analyses performed on samples of the District’s effluent in conjunction with
its WET tests, conducted during -’tyrﬁcal low flow months (a"gain,‘ June through October)
for the years 2005 through 2008. Id. at 6, Appendix A. Specifically, the Region
averaged the aluminum effluent values .from the District’s WET test data for June 2005,
July 2005, October 2005, October 2006, July 2007, October 2007, and July 2008. Id.
The July 2006 WET data were not available to the Region when it developed the
aluminum éfﬂuent limitation in the Draft Permit Modification. Iq’. For the aluminum
effluent data points presented in the District’s WET reports during these months as non-
detect, the Region assigned them a value of 100 ug/l. See RTC at 2. The Region .
calculated the avefage coneentration of aluminum in th.e District’s discharge to be 127

ug/l during the typical low flow months noted above.” 4_ Id at7.

3 The U.S. EPA NPDES Permit Writers’ Manual recommends that EPA determine a discharger’s.
reasonable potential to cause or contribute to a violation of state water quality standards by using the
maximum concentration of a pollutant in the discharger’s effluent or a statistically projected worse-case
value. See U.S. EPA NPDES Permit Writers’ Manual, Chapter 6.3.2 (U.S. EPA, December 1996) (EPA-
833-b-96-003). As explained in the Statement of Basis, the Region did use the maximum concentration of
aluminum detected in the District’s WET tests to project the concentration of aluminum in the receiving
water immediately downstream from the District’s discharge: SOB at 7. The maximum aluminum
concentration in the District’s discharge was well in excess of the Massachusetts chronic aluminum
criterion of 87 ug/l, demonstrating that the District has a reasonable potential to cause or contribute to an

10



The elevated concentration of aluminum inrthe receiving Wwater upstream of the
District’s discharge exceeds the Massachusetts chronic instream aluminum criterion bf ‘87
ug/l eveﬁ before any additional iniauts of aluminum from the District. Id. at 7. Moreover,
the’District"s aluminum efﬂﬁent data demonstréted that the average concentration of
aluminum in tﬁe District’s dischargé.' during typical low flow months exceeds the |
Massachusetts chronic criterion. Under thése circumstances, and based on the miﬁimél
dilution afforded to the District’s effluent by‘ the r‘eceivih_g water under critical low flow
conditions, the District’s discharge clearly has a reasonable potential to cause or
contribute to a violation of state water quality standards. Jd. This warranted the
imposition of a monthly average aluminum effluent limitation equal to the Massachusetts
chronic cﬁterion of 87 ug/1 for aluminuin, in accordance With the requireménts of 40 CFR
§§ 122.44(d)(), (iii). Id. at 8. The average monthlly aluminum limit of 87 ug/l aiso
ensures adeﬁuate protection of the Rhode Island water quality standards further
downstream from the District’s dischargé, as the Rhod¢ Island standards also contain a
chronic aluminum criterion of 87 ug/l. See Id. |

Finally? EPA _includéd weekly monitoring and reporting requirements in fhe
Permit Modification to provide frequent information about the aluminum concentrations
in the District’s discharge and in order to adequately assess compliance \&ith the

limitation. See Id.

excursion of state water quality standards downstream. Id. Nevertheless, consistent with common Region
1 practice, the Region decided to focus on the average aluminum concentration in the District’s effluent in
its analyses of the District’s reasonable potential to cause or contribute to a violation of state water quality
standards. See SOB at 7; RTC at 2. The Region’s approach provided the District with the benefit of
incorporating its lower aluminum effluent levels in the Region’s analysis.

* In the Statement of Basis, the Region indicated that the average aluminum concentration in the District’s
effluent was 127 ug/l, when in fact the average aluminum concentration during the typical low flow months
noted above is 117 ug/l. The Region’s error is harmless since the District’s average aluminum effluent
concentration is still well above the Massachusetts chronic criterion of 87 ug/l for aluminum.

11



II. ARGUMENT

A. The Region Established the Appropriate Chronic Aluminum Effluent Limitation
in the Permit Modification Necessary to Achieve State Water Quality Standards

The District argues that the»Region ¢rred in concluding any limit was needed for
alumi.num because-it selectively uséd in_cémplete and incorrect data from the District’s
WET reports. See Dist. Pet. at 4-9. Specifically, the Distrigt claims that the Region used
selective data with regard té flow conditions, erred in assigning values to non-detect data
points equal to 100 ug/l, and should have excluded a high aluminum effluent data point
_ ﬁ'Ol’;’l its analysis because the déta were collected during an alleged “plant upset.” See Id.
The District’s argumenté are unpersuasive. Not only was the Regioﬁ’s approach to
establishi'ng the monthly average aluminum effluent limitation in the Permit Modification
reasonable, but even if the Region evaluated-the data in the manner proposed by the
District with regard to flow conditions and detection limit values-, the Region woﬁld-have
reached the same éonclusion, namely that it must impose an aluminﬁm effluent limit of
87 ug/l in the Permit Modification to ensure that the District does not cause or coﬁtribute
to a violation of state water quality standards. The District failed to raise during the
comment period-it.s argufnent that data from a sample collected during an alleged “plant
upset” should be excluded from the Region’s analysis. Further, the Disfrict did not
provide adequate support for excluding the data in iits Peﬁtion. Accordingly, the Region
did not err or abuse its discretion in establishing an average chronic aluminum effluent

limitation of 87 ug/l in the Permit Modiﬁcation.

12



1. The Chronic Aluminum Effluent Limitation is Appropﬁate Based on the
District’s Whole Effluent Toxicity Data under Various Flow Conditions

The District argues that the Region erred in setting the limit because it used
selecfive data with regard to ambient river flow conditions from the District’s WET
‘reports in establishing the limit. Seé Dist. Pet. at 4-6. The District speciﬁcally.
challenges the Region’s assertion in its Response to Comments that it evaluated only

"WET data takéh during actual low flow conditiohs in setting the aluminum limit. Sée .
af 5. The Region appropriately set the aluminum effluent limit of 87 ug/l in the Permit
Modification based on its analysis of the District’s WET test data taken during typical
low flow months (i.e., June> through October), a pfocess that the Region accurately
described in the Statement of Basis accompanying the Draft Permit Modiﬁcaﬁon. See
SOB at 6, Ex. 1. The Region acknowledges that, due to an internal misconﬁnunicatioﬁ
arhong the permit team, it mischaracterizéd this aspect of its analysis in the Response to
Comments by stating that 1t checked the actual flow for the dates on which the WET test
samples were collected during typical low flow months and used only data collected
during actual low flow conditions in establishing the aluminum limit. See RTC at 2, Ex.
2. This error in the Response to Comments forrﬁé the basis for the Petitioner’s .argument

that the Region selectively used the District’s WET data in its dev‘elopment of the
aluminum effluent limit. See Dis‘t. Pet. at 5. The Regibn’s actual approach, described in
the Statement of Basis, supports the conclusion that the District needs an aluminum limit
of 87 ug/l to ensure its discharge does not cause or contribute to a violation of state water
quality standards. Furthermore, as is detailed below, even had the Region undertaken to.
further screen data based on an evaluation of actuai river flows, the resultant calculations

lead to the same conclusion.
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~ As explained in the Statement of Basis, in developing the District’s aluminum .
limitation, the Region used the District’s WET data from samples collected during the
typical low flow months of June through October for the years 2005 through 2008. See
SOB at 6, Appendix B. Specifically, the Region evaluated the District’s WET data from
June 2())05,‘ July 2005, October 2005, October 2006, July 2007, O?:tober 2007, and July
2008 1n determining whether the District’s discharge has the r_easonable potential to cause
or ;:ontribute to an excursion abov¢ the state water quality crite_ric')n fér aluminum in the
downstream receiving water.’ | See SOB at 6,7, 10. Based on the ambient aluminum
concentrations directly upstream from the District (calculated by the Region to be 109
ug/1), the minimal dilﬁtion afforded to the District’s effluent by the receiving water under
critical low flow conditipns, and the average concentrati.on of aluminum in the District’s
effluent (calculated by the Region to be 127 ug/l, see footnote 4, supra), the Region
‘concluded that réasonable. potential exists for the discharge to cause or contribute to

excursions above the Massachusetts chronic aluminum criterion of 87 ug/l in the

* In conducting this analysis, the Region did not include three data points taken from WET tests conducted
during typical low flow periods. The Region inadvertently omitted the WET data for samples taken on
October 10, 2005 because this WET test was one of two conducted in October 2005 (the Region only used
the October 31, 2005 data), and because there are rarely two WET tests conducted in the same month, the
Region did not look beyond the October 31, 2005 data point. The Region also did not include the October
24,2008 WET data because, while the Region received the WET report containing these data on November
26, 2008, the report was being processed in a different office than the permitting office, so the permit writer
was unaware of these data at the time she was evaluating the appropriate aluminum effluent limit for the
District’s discharge and preparing the Draft Permit Modification. (The Region inaccurately explained in
the Response to Comments it excluded these data because they were not collected during actual low flow
conditions.) In addition, the Region did not use the WET data collected in July 2006 because, as the
Region explained in the Statement of Basis, these data were unavailable to the Region at the time it issued
the Draft Permit Modification since the District did not submit metals data to the Region with its July 2006
WET Report. See SOB at 6. However, even if the Region had included these additional three data points in
its analysis, the Region still would have concluded that the Permit Modification must include an aluminum
effluent limit of 87 ug/l to ensure that the District does not cause or contribute to violations of state water
quality standards, as is demonstrated by the calculations set forth in Scenario B of Table 1, attached hereto
as Exhibit 6. Thus, the exclusion of these data points amounts to harmless error.

14



downstream receiving water.® See SOB at 7, Appendix A; Table 1, Ex. 6, Scenario A.
Accordingly, the Region set the average monthly aluminum effluent limit in the Permit
Modification at the chrdnic criterion of 87 ug/l, as required by the Massachusetts water
quality standards, to ensure that the District’s discharge will not cause or contribute to
excursions above the criterion in the downstr_eam receiving waters. See 314 CMR § .
4.05(5)(e).

In its Petition, the District seizes on the Region’s mischaracterization in the
Response to Comments of its approach in selecting data points (i-e., the Region’s
misstatement that it crbss-checked WET data from the typical flow period with actual
flows in the receiving water on the dates the tests were conducted). See Dist. Pet. at 5.
According to the District, this misstatement supports that the Region was “selective” in
its evaluation of data. /d. While the Region regrets this mischaracterizatioﬂ, it amounts
to harmless error because the actual approach undertaken by the Region (use of data from
all typical low flow months, except as explained in footnote 4, supra) supports the
conclusion that the Permit must include an effluent limit of 87 ug/l to ensure water

‘quality standards are met.
| Even if the Region had undertaken the analysis erroneously described in the
Response to Comments, the Region would have reached the same conclusion.

Considering only the data from effluent samples collected under “actual low flow

S In the Region’s analysis for determining the average aluminum effluent concentration in the District’s
discharge, the Region assigned a value of 100 ug/l to non-detect readings in the District’s WET reports. As
is discussed in more detail infra at Section I1.A.2, the District requested in its comments that the Region
either exclude the non-detect data points from its analysis or assign a value equal to 50 ug/l to these data
points. As the Region explained in its response to comments, even when the non-detect data points are
excluded or assigned a value of 50 ug/l, the District’s aluminum effluent concentration equals or exceeds
87 ug/l. . :
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conditions”’ during the typical low flow months from 2005 thrcﬁgh 2008, as the Region
stated it had done in the Resbonse to Comments, the District’s average aluminum effluent
.value would range between 90 ug/l .and 120 ug/l (depending on the values assigned to
non-detect data). See Table 1, Ex. 6, Scenario C. Moreover, looking at the data collected
during “actual 1ow ﬂow conditions” during any months from 2004 through 2008, as the
District proposes in its Petition (Dist. Pet. at 8), the District’s average aluminum effluent
val_ue would range between 87 ug/l and IQ6 ug/l (depending on the values assigned to
non-detect data)‘.8 See Table 1 , EX. 6, Scenario D. Accordingly, the District’s average
aluminum effluent concentrations are consistently at or exceeding tﬁe chronic criterion of
| 87 ug/l under any of the aforcmentioned scenarios, regardless of whether data are
screened based on actual instream flows. See Table 1, Ex. 6.
The District’s WET data clearly support the chlon s determination that the

- aluminum concentration in the D1strlct ] d1scharge has a reasonable potential to cause or
contribute to a violation of the Massachusetts chronic criterion of 87 ug/l for aluminum.
Accordingly, the Region appropriately set the a}uminum effluent limit at 87 ug/! in the
District’s Permit Modiﬁcati-oﬁ, and its mischaracterization in the Response to Comments
amounts to harmless errcr under the circumstances. See In Re Dominion Energy Brayton

Point, LLC, 13 ELAD. ___ at 49-50 (September 27, 2007) (finding that errors having no

" The Region never established a flow threshold that constitutes “actual low flow conditions.” For
purposes of demonstrating’the results of screening data points based on actual instream flow conditions,
however, the Region used 508 cfs in the calculations presented in Table 1. This value represents the flow
the District incorrectly understood the Region to have accepted as representing low flow conditions. See
Dist. Pet. at 8.

¥ In comments submitted on the Draft Permit Modification, the District argued that'the Region should have
used WET data collected under all flow conditions from 2004 through 2008, not simply data collected
during typical low flow periods. See District’s Comments at 3 and Exhibit B, Ex. 5 (AR 18) (arguing that
the “complete data set” results in an average aluminum effluent concentration of 92 ug/l).. In response, the
Region pointed out that the District’s own calculations supported the conclusion that use of all data
(including data collected during typical high flow months of the year) results in an average effluent
concentration that exceeds the chronic criterion. See RTC at 2; Table 1, Ex. 6, Scenario E; Dist. Commem‘s
.at 2-3. .
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bearing on the ultimate decision by the permit issuer are harmless and not typically
subject to Board review); In re Old Dominion Elec. Coép. , 3E.AD. 779, 780-82 (Adm’r
1992) (holding that reliance on invalid reasoning is harmless error where permit issuer
also relied on o_fher reasonable grounds for decision). Thus, the Regién did not err or
abuse its discretion in establishing the aluminum effluent limit of 87 ug/l in the Permit
 Modification.

2. Assignment of Values of 50 ug/l or 100 ug/l to Non-Detect Data Points; or

Excluding These Data Points Altogether, Supports the Chronic Aluminum
Effluent Limitation in the District’s Permit Modification

The District argues that the Region erred in assighing values of 100 ug/l to non-
detect data points in the District’s»W.ET reports. See Dist. Pet. at 7. In the District’s
WET test results for the period from 2004 through 2008, three aluminum effluent data
points were pregented as non-detect.” See Upper Blackstone Water Pollution Abatement
District WET Test Reports (AR 28). Rather than assigning 100 ug/l to the non-detect
data, the D'istrict claims that it would have been more appropriate for the Regioh either to
exclude the non-detect data points from its calculations or to assign these data values
equal to one-half the detection limit (50 ug/l). See fd. The Board should reject the
‘District’s argument becausé either excluding the‘ non-detect data or assigning them values
equal to 50 ug/1 rev»eal's that the District’s discharge still has reasonable potential to cause ’
or contribute to a violation of state water quality standards.

‘In response to the District’s comments on the Draft Permit Modiﬁcétion that the
Region’s use of the‘ 100 ug/l value was overly conservative, the Region reexamined its

calculations of the average aluminum concentration in the District’s discharge by

° In these WET reports, the District also reported specific aluminum values below 100 ug/l for numerous
samples. See District WET Test Reports (AR 28).
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excluding non-detect samples and by assigning them a value of 50 ug/l. See RTC at2. In
both cases, the results demonstrate that the average alurhinum concentration in the
- District’s discharge‘equals or exceeds the Massacﬁusetts chronic criterion of 87 ug/1 for
aluminum, making the alumi_num effluent limif of 87 ug/l the appropriate Iimitation to
_ensure that the District’s discharge does not cause or contribute to a violation of water
quality standards. See RTC at 2. Seé also Table 1, Ex. 6, Scenarios A-E. The District’s
WET data, irrespective of the detection limit values employed, clearly support the
Region’s determination that the aluminum concentratibn in the D‘}istrict’s discharge has é
. reasonable potential to cause or contribute to violations of the Massaéhusetts chronic
criterion of 87 ug/l for aluminum. The Board should deny review of the Region’s
conclusions regarding data feportéd as “non-detect.”
3. The Region Appropriately Included the July 2007 WET Daté in ité Analysis of

the District’s Reasonable Potential to Cause or Contributé to Violations of the
Chronic Criterion for Aluminum in the Massachusetts Water Quality Standards

| The Dis-trict argues, for the hrst time on appeal, that the Region should have
excluded the July 2007 WET data (with an aluminum effluent value of 344 ug/l) from its
analysis in setting the aluminum effluent limit because, acéqrding to the District, the data
were from a sample collected durihg é “plant upset.” See Dist. Pet. at 6, Ex. C. The
Board should reject the District’s argument that the Region needed to exclude the July
2007 data from its analysis in setting the éluminum effluent limitation because the
District failed to raise this argument during the comment period. On the merits, the
District prévides no basis Ifor its claim of a plant upset and offers no explanation of how

the upset resulted in increased aluminum concentrations in its effluent.
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The District failed to raise the argument that the Region should have excluded the
July 2007 aluminum effluent data from its analysis in its comments on the Draft Permit
B Mod1ﬁcat10n In fact, not only did the District fail to make this argument during the |

* comment pt:riod,'but the District in fact commented that the Region erred by not using all

data (including the July 2007 data point). See Dist. Comments at 3 and Ex. B, Ex. 5. The
District cannot raise brand new arguments otl appeal that did not ai)pear in any comments
on the Dtaft Permit Modiﬁctltion. See [n re Desert Power EZectric Cooperative
(Bonanza), 14 EAD. _,7n. 3 (EAB 2008) (bolding that reasonably availatble issues
and arguments must be presented with specificity during the comment period in order to
Be preserved for the Board’s review); In re Kendall New Century Dev., 11 E.A.D. 40, 55
(EAB 2003); In re Steel Dynamics, Inc., 9 E.A.D. 169, 230 (EAB 2000); In re Maui Elec.
Co, 8 EAD 1, 9 (EAB 1998). Accordingly; the District’s argument for exclusion o‘f thé
July .2007 data in setting the aluminuni effluent limitation was not preserved for Board
revieW. |

If the Board reaches this argument, however, it should uphold the Region’s use of
the J uly 2007 data in developmg the District’s aluminum effluent limit. In its pet1t10n
the District makes no effort to demonstrate how the circumstances surrounding its
claimed “upset” qualify as an “exceptional incident” under the déﬁtlition of an upset in
40 CFR § 122.41(n). The District’s only apparent support for its claim is a copy of the
cover letter transrrtitting its J uly'2007 discharg(; monitoring report (DMR), as well as .
excerpts from the DMR. See Dist. Pet. at Ex. C. The letter simply offers the cdnclusory
and vague statement that “changing weather COl’ldltIOIlS caused a “plant upset” on July 9,

2007, the date on which the D1strlct collected its efﬂuent for WET testmg from which the
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aluminum value of 344 ug/l was obtained. See Dist. Pet. at 6, Ex. C. The excerpts from
“the July 2007 DMR revea-l that there were only .21 inches of rain on July 9, 2007 and
similar (.22, .37 in.) and subst—éhti_ally higher (.43, .48, .63, .93 in.) levels of rain on other
days with no reported upsets. See Dist. Pet. at Ex. C. Furthermore, the DMR excerpts do
not show an unusually high effluent flow on July 9, 2007 to indicate that a short per_iod of
heightened rainfall caused a sﬁrge in the District’s discharge. See Id. Even if the District
experienced a plant upsét on July 9, 2007, it has utterly failed to provide ar;y explanation
in its Petition for why the uf)set resulted in increased aluminum levels in the District’s
. discharge. Given the District’s vague and terse explanation for its plant upset, the lack of
any clear and exceptional aberrations in weather conditions that'likel‘y would have
resulted in a plant upset, and the absence of any explanation why such an upset ”Would
have led to the high aluminum concentration, the District has failed to méet its burden of
demonstrating that the Region erred or abused its discretion by ﬁéing the July 2007 data
in establishing tﬁe aluminum effluent limit in the Permit Modification. vReView shoul(d be
denied.
B. The Region Appropriately Set the Aluminum Effluent Limit Equal to the
Massachusetts Chronic Aluminum Criterion, Given that the District Faile_d to
Demonstrate that the Background Concentrations of Aluminum in the Blackstone
River are Naturally Occurring
~ In its comments on the Draft Permit Modiﬁcation, the Dist_ri‘ct argued that the
- ambient levels of aluminum in the Blackstone River dire;:'tly upstream from the District
are naturaliy éccufring based on comparison of WET test data -from an ambient sample
collected directly upstream from the Diétrict with WET tést data from a sample of the

District’s effluent. Based on these assertions, the District contended that the alleged

naturally occurring background concentration of aluminum should be considered the
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allowable receiving water poncentration. 19 Rather than confront the Region’s responses
on these points, the District noW inappropriatély seeks to supplement its Petition with

data collected by the Worcester Water Departmeﬁt at the Kéndall Transfer Station and
select tributary sampling points located seven miles upstream from the District. See Dist.
~ Pet. at 9-13. On the merits, the District utterly fails to demonstrate that the ambient
levels of aluminum in the receiving water are naturally occurring. Accordingly, the ‘
Board should reject the District’s arguments.

The District claimed in ité comments, and reasserts in its Petition, that the ambient
aluminum concentrations directly upstream from the District’s discharge are naturally
occurring because the District’s WET test data show that ambient aluminum
concentrations often exceed the aluminum effluent concentration in the District’s
discharge and its aluminum effluent values Show a cprreiation with ambient éohditions.

- See D.ist; Comments. at 3; Dist. Pet. at 9-10. However, as the Region pointed oﬁt in its
Response to Comments, the District failed to offer any explanation as to why these
aSsertiéhs demonstrate that the ambient aluminum concentrations in the Blackstone River
directly upstream from the District are naturally occurriﬁg. See RTC at 2-3.

The District’s argument has several fatal flaws. First, under the Massachusetts
water quality standards, EPA’s National Recommended Water Quality Criteria are the
- allowable receiving water concentrations for affected waters unless MassDEP determines
that naturally occurring background concentrations are hi gher than the national
recommended criteria. See 314 CMR § 4.05(5)(e). MassDEP has not done SO he_re.

Therefore, irrespective of the merits of the District’s contentions, EPA’s national

1% As noted s'upra at Section 1.B.3, the Massachusetts Water Quality Standards incorporate EPA’s national
recommended criteria except where the state determines that higher instream concentrations are “naturally
occurring.”
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recommended chronic aluminum criterion of 87 ug/l remains the applicable receiving

water concentration. Second, since acid rain is caused almost entirely by human activity,

the Distﬁct cannot avail itself of the arguinent that all aluminum entering the Blackstone

River as a result of acid rain coming into contact with soils or rock is ‘;naturally

~occurring.”!! Furthermore; the District failed to presen£ any site-speciﬁc data or analysis
indicating that its claimed theory (i.e., aéidiﬁcatilon and the consequent release of
éluminum to surface watefs) is in fact ocvc'urring in this watershed. Third, a “correlation”
between aluminum levels in the District’s effluent and the sampling location immediately |
upstream from the District, even if one exists, does not demonstrate that the instream
aluminum levéls afe “naturally occurring.” Indeed, the _compaﬁson seems irrelevant
since the Distn'Ct does not draw water into its facility from this upstream lécétion.
Finally, the District fails to address the Regibn’s poinf that there are numerous potential
anthropogenic sources of aluminum upstream of the ambient sampiing'location in the
Blackstone River. See RTC at 3.

The District cénnot prevail with its new argument that data from samples
collected in the upper watershed by the Worcester Water Department (seven miles
ubstrear_n of the District) demonstrate that the aluminum concentrations collected in the
River immediately upstream of its discharge are naturally occumng. Asa ‘preliminary
mattef, the District has not properly preserved arguments related to these data. Inits |
Petition, the District offered data from samples collected at the Kendall Triansfer Statiqn

(appended to the District’s Petition as Ex. K), as well as data from samples collected

" In support of its arguments, the District in its Petition references a study by Shacklette, Hansford T. and
Joshepine G. Boemngen, Element Concentrations in Soils and Other Surficial Materials of the Coterminus
United States, USGS Professional Paper 1270 (2007). Not only did the District fail to provide a copy of the
study, it also did not reference the study in its comments on the Draft Permit Modification. The paper,
therefore, is ot appropriately part of the record for this proceeding.
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farther upstream at select tributaries (appended to the District’s Petition as Ex.J). The -
data from samples collected at the Kenda-ll‘Transfer Station were clearly available to the
District during the public‘ comment period, as they were collected from 2004 through
2008.12 In addition, the samples were collected by the City of Worcester, which is the
District’s largest member comrhunity. Accordingly, the Board should reject the District’s |
belrated attempt to supplement its argumentS with the Kendall Transfer Station data. See
Desert Power, 14 E.A.D. at 7 n. 3 (finding that information reasonably ascertainable prior
to the end of tﬁe comment period must be submitted below in érder to be preserved for
Board revieW); Kendall New Cem;ur'y, 11 EAD. at 55; Steel Dynamics, 9 E.A.D. at 230;
Maui Elec. Co., 8 E.A.D. at 9-10. The data from samples collected in the tributaries
should also Be excluded from consideration, since they Wére not even generated until

after the Region issued the permit modification.’> See Inre Domi_nion Energy Brayton
Point, LLC, 12 E.A.D. 490, 519-529 (EAB 2606) (holding thét documents created after
the Region issued the final permit should not be part of the administrative record). The
District has no bésis for introducing this post-decisional information now.

If the »Boafd reaches this argument, however, it should reject the District’s
contention that the Worcester Water Department data demonstraté that ambient levels of
aluminum directly upstream from the District are naturally occurring. Even if acid rain
were the cause of the aluminum levels in the upper watershed and could be considered
naturally occurring, the data pfesented by the Distrid fail to show that the ambient

aluminum concentrations in the upper watershed are the only source of aluminum in the

" The comment period on the Draft Permit Modification extended from January 30, 2009 through February
- 28, 2009. : '

" The data presented in Exhibit J were from samples collected on April 17, 2009. The Region signed the.

Permit Modification on April 15, 2009. -
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Blackstone River directly upstream of the District’s discharge. Further, iin the District’s
efforts to conﬁpare the ambient aluminum concentrations in the upper watershed to those
in the River directly upstream of the District’s discharge, it has utterly failed to show e

relationship between the data sets that supports its theory that the ambient aluminum |
levels immediately upstream of the District’s facility are naturally occurring,

First, the District’s argument that aluminum levels directly upstream of the
Di_strict’s facility are naturally occurring based on the upper watershed data completely
ignores the many potential seerees of aluminum that exist in the seven miles between the
Kendall Transfer Station sampling location and the ambient WET sampling location
immediately upstream of the District’s facility. Indeed, the City of Worcester is located
along the Blackstone River between these two sampling locations. See EPA GIS Map;
Ex. 7 (depicﬁng locations where the upper watershed data were cellected in relation to the
District’s WET sampling locations).'* Worcester is a highly urbanized area with
numerous industrial and commercial sites that ha_Ve stormwater runoff to the Blackstone
River. See RTC at 3. -Aluminum has been observed in investigations of sformwater
runoff from ufban areas. See, e.g., Stormwater Characterization Study, NHDES-WD-97-
‘12, State of New Hampshire Department of Environmental Services (November 1997) at
Sections 4.5 - 4.6 and Tables 4-1 & 4-2, Ex. 8. Additionally, the City of Worcester uses
‘an aluminum-based coagulant as paﬁ of its drinking water treatment process, and

discharges backwash water from that process, into surface waters below the Kendall

'* The Region does not seek to supplement the administrative record with this GIS map (or with subsequent
references in this paragraph to a stormwater characterization study and DMR data from the Worcester
Water Filtration Plant). As noted supra, the Region’s position is that the Board should not consider any
arguments on the merits related to these data, as they were not submitted during the comment period (the
Kendall data) or not even created until after permit issuance (the tributary data). Given that the Region did
not have the opportunity to analyze and respond to arguments based on the upper watershed data during the
public comment period, however, the Region offers these materials to provide an indication of the defects
in the District’s arguments based on these data. '
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Transfer Station sampling point. See RTC at 3; EPA GIS Map. » DMRs submitted. to the
Region by the Worc'ester‘ Water Filtration Plant show aluminum concentrations in its
effluent. See Wofcester Water Filtration Plant DMRs, NPDES Permit #MA G640052
(Jan, April, July 2007), Ex. 9. In short, numerous potential ahthropogenic sources of
aluminum exist along the Blackstone Rivef between the Kendall Transfer Station
sampling point and the Dis‘trict’é dischargé. The District has failed to show that data
| cbllected seven miles upstream of thé District (ébove the City bf Worcester) demonstrate

fhat the aluminum concentrations directly upstream of the District’s discharge (below

Worcester) are naturally occurring.

In addition, the District has failed to show a relationship between the ambient

-~ levels of aluminum in the upper watershed and the ambienf levels immediately upstream
from its facility during typical low flow periods. See Dist. Pet. at 11-13. During the
months of June through_October fbr the years 2004 through 2008, the average ambient
aluminum concentration at the Kendall Transfer Station was 56 ugﬂ' (assigniné values of
50 ug/1 for non-deteét data points, as the District used in its analysis), based on the data
presented by the District in Exhibit K. During thege same months, the District’s WET
test data demonstrate thgt the average ambient aluminum conceﬁtration directly upstream
of the District’s discharge was 99 ug/l (with non-detect déta aséigned values of 50 ug/l).
Thus, the average ambient aluminum concentrations directly upstream from the D_i.s.trict
(i.e., 99 ug/l) were substantially higher than the average ambient aluminum levels seven
miles upstream from the District’s discharge (i.e., 56 ug/l) duﬂng the typical low flow

' 5
months.! 7

1 The District also suggests there is a relationship between aluminum concentrations in the upper
watershed and the aluminum levels in its own effluent. See Dist. Pet. at9. The District fails to explain the

25 -



Even if the ambient aluminum co’hcentrations at the Kendall Transfer Station
were naturally occurring, the ambient aluminum data from samples collected directly
upstream of th¢ District’s discharge during typical low flow months indicate that
aluminum enters the Blackstone River from additional sources between the Kendall
Transfer Statién and the_ District’s discharge. Thus, fhe Worcester Water Department
data fail to demoﬁstrate that the ambient aluminum concentrations directly upstream from
the District are naturally occurring.

Since the District failed to demonstrate that the backgrouhd concentrations of
~ aluminum are naturally occurring, and given that MassDEP has not made such a
determination, the R.egion did not err or abuse its discretion by setting the aluminum
effluent limit in the Peﬁnit Modification based on the EPA National Recommended
Water Quality Criteria.

C. The EPA National Recommended Water Quality Criteria fd_r Aluminﬁm Apply
to the District’s Discharge in the Absence of a Site-Specific Aluminum Limit for the
Blackstone River Based on the Massachusetts Water Quality Standards

The.rDistrict argues that it may not be apprépriate for the Region to apply the EPA .
National Recommended Water Quality Criteria for aluminum to the District’s discharge
because the criterion may be significantly ovérprotective. See Dist. Pet. ‘at 13. In support
of its argument, the District simply repeats arguments made in its comments on the Draft

Permit Modification, referencing approaches such as the development of site-specific

limits or the adoption of alternative state standards for aluminum. While the materials

relevance of a comparison of data collected at these two locations for purposes of determining whether
background concentrations of aluminum in the Blackstone River are naturally occurring at the location
immediately upstream of its facility. See Id. Nonetheless, the comparison of these data similarly does not
support a relationship between the ambient aluminum concentrations at the Kendall Transfer Station and
the aluminum levels in the District’s discharge during low flow conditions. Using the same time period
detailed above (i.e., June — October, 2004-2008) the District’s average aluminum effluent concentration
was 88 ug/l (with non-detect data assigned values of 50 ug/l) compared to the average ambient aluminum
concentration at the Kendall Transfer Station of 56 ug/1.
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referenced by the District might support the development of site-specific aluminum
criteria by MassDEP for the Blackstone River, until such time as MassDEP establishes
such site-specific criteria and they are approved by the Région, the Region is required to
appl.y the EPA National Recommend’ea’ Water Quality Criteria in developing aluminum
effluent limits. Accordingly, the Board should deny review.

In support of its argument that the national criterion for aluminum is over-
protective, the District referenced in its coiﬁments (and repeats virtually verbatim in its
Petition) EPA’s discussion of the development of site-specific limits in the National
Recommended Water Quality Criteria at footnote L; an EPA Region IIIv approval of West
Virginia’s development of site-specific aluminum criteria; and a stiudy published in the-
Canada Gazette, as well as a Canadian Priority Substances List Assessment Report,
proposing 'that' aluminum salts used in Canada are“not entering the environment in
hé;rmful cbnéentratiohs. Seé Dist. Comments ét 4. See also Dist. Pet. at 13-14; Exs. M,
N, O, P. Yet the District nowhere confronts the Region’s explanation in its Response to
Comments that, in the absence of state adoption and EPA approval of site-specific
aluminum criteria for the Blackstone River, or the adoption and appfov_al of statewide
aluminum criteria that are different from the national criteria, the Region was compelledv
to establish limits to ensure compliance with existing criteria. See RTC at 3-4. See also.
Inre Phelp;v Dodgé Corp., 10 EAD 460, 496, 520 (EAB 2002) (mere repetition of
~ objections made during the comment period or the “mére allegatjon of error” without
specific supporting information are insufficient to warrant review).

Ifa discharge is fouﬂd to have a reasonable potential to cause or contﬁbut¢ to an

exceedance of a water quality criterion, its permit mus¢ contain effluent limits necessary
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to achieve the state water quality standards. See 40 CFR §§ 122.44(d)(1), 122.44(d)(5).
According to the Massachusetts water quality étandards, “for pollutants not otherwise
listed iﬁ 314 CMR 4.00, the National Recommended Water Quality Criteria.. .are th¢
allowable receiving water corcentrations for the affected waters, unless [MassDEP] ...
establishes a site specific criterion....” See 314 CMR § 4.05(5)(e). MassDEP has not
. otherwise listed aluminum in 314 CMR 4.00, ﬁor‘has it established site speciﬁc; criteria
for aluminum in the Blackstone River. Thus, the Region appropriately based the monthly
average aluminum effluent limit in the Permit Modification on the chronic aluminum
criterion of 87 ug/l in the National Recommended Water Quality Criteria. See RTC at 4.
Because the District has not demonstrated cleaf error or abuse of discretion by the Region
in establishing the aluminum effluent limif, review of this issue should be denied.

D. The Region Appropriately Established the Aluminum Effluent Limitation in the
Permit Modification Without Regard to Cost or Technological Availability

The District argues, for the first time on appeal, that the aluminum effluent limit
iﬁ the Permit Mociiﬁcation violatés public policy because it renders the District’s capital
planning impossible and constrains the optidns available to the District for phosphorous
control. The District not only failed to make these arguments in the comments on the
Draft Permit Modification, but they are also irrelevant to the establishment of an
aluminum effluent limit. Accordingly, the Board should fej ect the District’s argument
that the imposition of an aluminum effluent limit in the Permit Modification Violates.
public policy.

As a preliminary matter, by virtue of its failure to raise this issue during the public
comrﬁent period, the District faiied to properly preserve its argument for Boafd review.

See Desert Power, 14 E.AD. at 7n. 3; Kendall New Century, 11 E.A.D. at 55; Steel
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Dynamics, 9 E.A.D. at 230; Maui Elec. Co., 8 E.A.D. at 9. Even if the Board reaches this
afgument, however, it should uphold the aluminum effluent limit in the Permit
Modification because concerns related to cost or availability of treatment technologies,
which undérlie the District’s a:rgument,i are irrelevant to the establishment of water
quality-based effluent limitations.

The Region appfeciates the District’s concern with the issuance of a modification
to its Permit Onlry six months aﬁer.the permit issuance. The Distﬁct complains that the
Region initially determined that oniy monitoring for aluminum was required, but after

. Trout Unlimited filed a petition for review, décided a limit was needed based on review
of the same data. See Dist. Pet. at 14-16. While this process is -understand,ably
frustrating to the District, the fact remains that, upon further evaluation and
consideraﬁon, -the Region determined that the data‘did in fact support the need for a limit.
The issue before the Board is whether _t-he imposition of a limit was reasonable in light of ,
the facts and law. |

The CWA and its implémenting regulations require that NPDES permits.contain
effluent limitations necessary to achieve water quality standards based on a determination
of whether the discharge has a reasonable potential to cause or contribute to an excursion
above the water quality standards. 40 CFR § 122.44(d)(1)(ii); EPA Permit Writer’s
Manual at 100-102 (AR 32). The Region is not free to consider issues such as logistical
constraints or the coét, availability, or effectiveness of treatment: technologies iﬁ
develqping water quality-based effluent limitations. See Us. Steevl Corp., 556 F.2d at
838; Westborough, 10 E.A.D. at 312; City of Moscow, 10 E.A.D. at 168; New England

Plating, 9 E.AD. at 738; City of Fayetteville, 2 E.A.D. at 600-601. Accordingly, the
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Region appropriately developed the aluminum effluent limit in the Permit Modification
without consideration of the planning constraints, costs, or availability of technology
required er the District to comply with the limit.

If a permittee needs time to come into compliance with a limit, the Region can
consider costs or technological availability in the establishment of a compliance schedule |
for meeting such limit either in the permit or in an administrative order.'® See In re
Sc;'tuate Wastewater Treatment Plant, 12 E.A.D. 708, 734 (EAB 2006) (noting that,
while cost and technological considerations are not appropriate factors to consider in the
establishment of water quality-based effluent limits, the Region may issue a compliance
order where strict and iminediate compliance with permit terms dictated by the CWA
méy be particularly challenging). Thus, there is a mechanism to address any legitimate
'concerns the District has about the cost or availability of technology for cbmplying 'with
the aluminum efﬂueﬁt limit in the Permit Modification.

Since the “public policy” issues raised by the District are not appropriately
considered in the establishment of water-quality based effluent limitations, the District
has not demonstrated any error or abuse of discretion by the Region in its establishment
of the aluminum efﬂﬁent limit in the Permit Modiﬁcation.

- III. CONCLUSION

For the foregoing reasons, the Board should deny review of the District’s Petition.

'® In its comments on the Draft Permit Modification, the District did not propose a compliance schedule.

30



Of Counsel:

Peter Ford

Water Law Office

Office of General Counsel
U.S. EPA

Dated: July 13, 2009

Respecttully submitted,

Karen A. McGuire, Esq.’

U.S. EPA - Region 1

One Congress Street, Suite 1100-(SEL)
Boston; MA 02114-2023

- Tel: (617) 918-1180

Fax: (617) 918-0180

31



